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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect when the petition was filed. The decision
to be entered is not reviewable by any other court, and this

opi nion should not be cited as authority. Unless otherw se

i ndi cated, all subsequent section references are to the Internal
Revenue Code in effect at relevant tines, and all Rule references

are to the Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency of $998 in petitioner’s
2001 Federal inconme tax. The issue for decision is whether
petitioner’s gross incone includes unreported ganbling w nnings
and Social Security benefits as determ ned by respondent.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. The stipulation of facts and the attached exhibits are
incorporated by this reference. At the time of filing the
petition, petitioner resided in Leesburg, Florida.

I n taxabl e year 2001, petitioner was retired and received
Soci al Security benefits of $11,088. During the year, petitioner
and a conpanion travel ed throughout the United States to visit
friends and nenbers of petitioner’s famly. Petitioner
frequented various casinos to play the slot nmachines “as a
recreation” during his travels.

Third party information returns (Forms W2G Certain
Ganbling Wnnings) reflect that petitioner received the foll ow ng

ganbling wi nnings in 2001:

Payor Ganbl i ng W nni ngs
Little River Casino Resort $2, 400
| nperial Pal ace of M ssi ssi ppi 2,500
Beau Ri vage Resorts, Inc. 1, 440
Fl ori da Departnment of the Lottery 1, 000

Tot al 7, 340
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Petitioner had ganbling | osses in 2001 in excess of his ganbling
Wi nni ngs. !

On his tinely filed 2001 Federal inconme tax return
petitioner did not report any ganbling w nnings or Social
Security benefits. Petitioner’s 2001 return reflects $14,119 in
adj usted gross inconme, consisting of $13,657 in pension paynents,
$39 in taxable interest, $916 of ordinary dividends, and a
capital loss of $493. Petitioner clainmed the applicable standard
deduction of $5, 650.

In a notice of deficiency, respondent determ ned that
petitioner received $7,340 in unreported ganbling w nnings and
$1,002 in unreported taxable Social Security benefits (follow ng
a conputational adjustnent to petitioner’s adjusted gross
incone). Further, respondent determ ned that petitioner is

entitled to deduct ganbling | osses of $7, 340.

! Petitioner admits that he received additional ganbling
wi nni ngs of |ess than $1, 200 on several occasions that were not
subject to information reporting. See sec. 7.6041-1(a),
Tenporary I ncome Tax Regs., 42 Fed. Reg. 33286 (June 30, 1977);
see al so Lyszkowski v. Conm ssioner, T.C Meno. 1995-235
(describing the information reporting requirenents for slot
machi ne jackpots), affd. w thout published opinion 79 F.3d 1138
(3d Cr. 1996). Respondent’s determ nation of the deficiency was
l[imted to the ganbling w nnings subject to information
reporting, and petitioner’s other winnings are not at issue in
this case.
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Di scussi on

In general, the Conmm ssioner’s determnation set forth in a
notice of deficiency is presuned correct, and the taxpayer bears
the burden of showing that the determnation is in error. Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). However,

in certain circunstances, if the taxpayer introduces credible
evidence with respect to any factual issue relevant to
ascertaining the proper tax liability, section 7491 places the
burden of proof on the Conm ssioner. Sec. 7491(a)(1l). Section
7491(a) (1) applies only if an individual taxpayer conplies with
substantiation requirenments, maintains all required records, and
cooperates with reasonabl e requests by the Comm ssioner for

W tnesses, information, docunments, neetings, and interviews.

Sec. 7491(a)(2).

In this case, section 7491 is inapplicable because
petitioner did not introduce any credi ble evidence wth respect
to the ganbling w nnings and Social Security benefits and failed
to conply with the substantiation and recordkeepi ng requirenents.
The burden of proof remains on petitioner to show that
respondent’s determnation is in error.

A. Gnbling Wnnings and Losses

Section 61(a) provides that gross incone includes all incone
from what ever source derived unl ess excludable by a specific

provi sion of the Code. No specific code section excludes
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ganbling wi nnings fromgross incone. Section 165(d) permts a
deduction for ganbling | osses, but only to the extent of ganbling
W nni ngs.

Petitioner concedes that he “was paid’ the anmount of
ganbling w nnings reported by the various casinos. Petitioner’s
only argunment is that he owes tax on only a portion of the
ganbl i ng wi nni ngs because he split themw th his traveling
conpanion. As petitioner testified: “This lady friend of m ne
and | were traveling * * * we went fromone casino from anot her.
We figured out how nmuch we could spend and so we’d spend that and
we'd share it [the winnings] * * * | just took the noney and then
| gave it to her.” Petitioner did not identify by nane the
person with whom he purportedly split his ganbling w nnings and
did not offer any proof that he split any of his ganbling
w nnings. Further, there is no evidence that a Form W2G was
i ssued to petitioner’s conpanion, and petitioner testified that
hi s conpanion did not report any of the ganbling w nnings on her
2001 return.? Gven the lack of evidence to support petitioner’s

claimthat he split the ganbling w nnings, we sustain

2 Since petitioner received Forns W2G we assune that
petitioner filled out a Form 5754, Statenent by Person(s)
Recei ving Ganbl i ng Wnni ngs, upon w nning slot machine jackpots
of $1,200 or nore. A Form5754 not only is used to identify the
wi nner of the jackpot, but it may be used to report that the
W nni ngs are shared anong a group of people. G ven the
ci rcunstances of this case, it seens reasonable to concl ude that
petitioner did not report on the Form 5754 that he was splitting
t he wi nni ngs anong ot hers.
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respondent’s determ nation that petitioner nmust include $7, 340 of
ganbling winnings in gross incone. W further sustain
respondent’s determination that petitioner is entitled to deduct
ganbling | osses of $7, 340.°3

B. Social Security Benefits

Section 86 taxes Social Security benefits pursuant to
formula. |If the sumof the taxpayer’s adjusted gross incone
(with nodifications not relevant here) and one-half of the Soci al
Security benefits received during the year exceeds the applicable
“base amount”, then a portion of the Social Security benefits is
i ncludable in gross inconme. Sec. 86(a) and (b). For 2001, the
base amount was $25,000 for an unmarried taxpayer not filing a
joint return. Sec. 86(c)(1l). Once a taxpayer exceeds this base
anount threshold, Social Security benefits are includable in
income in an anount equal to the lesser of (1) one-half of the
Soci al Security benefits received during the year or (2) one-half
of the anount by which the taxpayer’s nodified adjusted gross
i ncome plus one-half of the Social Security benefits received
during the year exceeds the $25,000 base anmount. Sec. 86(a). An

addi ti onal anount of Social Security benefits may be includable

3 The standard deduction for 2001 is $5, 650; thus
petitioner will receive sone tax benefit froman item zed
deducti on of $7,340. Petitioner had no other item zed deducti ons
for 2001.
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in incone under certain circunmstances not applicable to this
case. Sec. 86(a)(2).

Wth the inclusion of $7,340 in ganbling w nnings,
petitioner’s adjusted gross incone is $21,459. The sum of
petitioner’s adjusted gross inconme of $21,459 and one-hal f of
petitioner’s Social Security benefits of $5,544 exceeds the
$25, 000 base anount threshold by $2,003. Since the amount of
Social Security benefits includable in incone is equal to the
| esser of (1) one-half of the Social Security benefits received
of $5,544 or (2) one-half of the anpbunt by which petitioner’s
nodi fi ed adj usted gross incone plus one-half of Social Security
benefits received during the year exceeded the $25, 000 base
anount, or $1,002 (one-half of $2,003, rounded to the nearest
whol e dollar), we sustain respondent’s determ nation that
petitioner nust include $1,002 of Social Security benefits in
gross i ncone.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered for

r espondent .




